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Equal opportunity for women in athletic programs has shrely been the most closely
scrutinized and least understood issue of Title IX. Athtletics has become the symbolic
cutting edge of this swaeping,anq impoftaﬁt law. The opportunities that girls and
.wohé;ﬁﬁave on the playing fields reverberate throughout our, schools ard colleges ~--
in the classrooms, in the laboratories, and in the offices of administrators. What
h;;bens to the sports opportunities for girls and womeﬁ at an educational institution
both affects and reflects what happens to every girl and woman at an institution,
even those vtho never want to get closer-to the playing field than a physics lab.
Certainly many of tHé positive traits associéted with athletic excellence are all
" too rarely associated with being a female -- achievemenf, aggresfveness;Aleadership,
strength, swiftness, self confidence. In fact, oftenlthese positive traits are seen
as being in contradiction wéth the role of women. Listen, for example, to the pre-
Title 1X (1971) decision of a Coﬁnecticut court judge in denying women * the right to

participate on a "male'" cross téUntf?ufééh;théwaﬁi§ cross country team:
The present generation of our younger male population has not become so
decadent that boys will experience a thrill in defeating girls in running
contests. . . . Athletic competition builds character in our boys. We
do not need that kind of character in our girls, the women of tomorrow.

t}\ What has brought women in sports to the forefront? Why are people, so concerned

Ei; today about women in sports? Partly the work that those of you concerned‘yiﬁh athletics

ka\ have been doing for years. Partly the increased flexibility of the rqles of women and

the expanded options from which they can choose. Partly Billie Jean King and Bobby Riggs.
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~enforced by ‘the 0ffice for CiVi1 Rights 6f the Department of Health, Education and

... &

And partly that late blooming and much maligned law called Title IX of the Education

Amendments of 1972.

Title IX: Basic Provisions

Just what is Title IX? What does it require? And how does it affect athletics?
Although it has been labeled as "that sports law,' Title IX prohibits sex discrimination
in schools and colleges across the board -- from the admission of students, to the

treatment of students once they are admitted, to the employment practices of an

institution. It is the only sweeping federal law that prohibits sex discrimination
against students. —

The basic provisions of Title IX are wrapped up in one sentence: ''No person

in the United States shall, on the basis of sex, be excluded from participation in,

be denied the benefits of, or be subjected to discrimination under any educaf?on
program or activity receiving Federal financial assistance.' Although Title 1X has
been the law of the land since 1972, its regulation did not go into effect until
July 1975.’

THis\prthbition against discrimination applies to every educational institution
which receives Federal money -- preschools, elementary énd secondary schools, vocational
:schools, colleges and universities, graduéte schools énd professional schools. There
are some exemptions to the law, but these exemptions are not relevant to discrimination
in athletics. It i3 more important to know what is not exempt regarding athletics,

rather than to focus on other areas which are exempt or. treated differently. For

WERSﬁﬁlé?mwaéW§6:Eé1Téa”“féVéhuempfoaﬁéfﬁéﬁNébﬁ?iguare not exempt and football and

basketball are not exempt.

Title IX is-patterned after Title VI of the 1964 Civil Rights Act, which prohibits
discrimination against the beneficiaries of programs receiving federal money on the
basis of race, national origin or color, but not sex. Like Title VI, Title IX is
Welfare. It provides parents, teachers and students with the legal tool to protest

sex discrimination. If an institution does not comply with the provisions of Title
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X, the government has the power to dealy federal money, take back federal money
previously awarded, or debar an irnstitution from receiving future contracts of grants
from the governmcnt. Complaints can be made by writing to the Secretary of HEW.

The Self Evaluation Reéyirement

The Title IX regulation requires that institutions conduct a Self evaluation of
their programs and activities, including athletics, by July 21, 1976. Although a
number of institutions have already completed some sort of evaluation, the process

of self evaluation in athletics is a continuing process.

A soon-to-be-released publication which | authored, Competitive Atheltics: In

Search of Equal Opportunity, is aimed at providing institutions with step-by-step
guidance in conducting a thorough self evaluation and in adjusting its athletic

program so it provides equal opporutnity. This puSlication is now being printed by

the U.S. Office of Education and should be available ejther'thrédgh the Women's

Program Staff, U.S. Office of Education or through your congressional representative.
If an institution finds that it is not providing overall equal opportunity,

it must modify various aspects of its athletic program (ranging from the selection

of sports -to the provision of equipment and other services) so that the women's and

men's athletic programs, when taken as a whole, provide equal opportunity to both

=

female and male students. This infermation must be kept on hand at the institution
for a least three years.

T e X B VaANC e PrOCEAUN € o oo e e e e e e e

The Titlg'JX regulation aiso requires that institutions ”addpt and publish
grievance procedures providing for prompt and equitable resolutipn” oF;TTtFé“P%”
coﬁplaints. Hence, a student or group) which believes that the institution is not
providing equal ath]etic~opportunity has the option of either pursuing her or his

w....m.comp,l;i\ant‘_thr,oﬂugh_the institution's grievance procedure or filing.a.complaint.directly.. .. ...
with HEW. It is important to note that, although institutions must have a grievance

procedure, students (or employees. for that matter) do not have to use it.

4
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A.“The ”AdJustment PeFIOG“ for Ath]ethS

Athletic and physisal education programs are unique under Title IX because
the regulation does not require immediate full compliance. Rather, éolleges and
secondary schools are given up to three years (untij July 21, 1978) to comply fully
with the provisions of the regulation. (Elementary schocls had a one yeaf ad justment
period, which ended on July 21, 1976.)

If an institution cannot combly fmmediately with the athletic provisions of
Title IX, it must be able to justify its use of the adjustment beriod by being able
to demonstrateffhat there are real obstacles or barriers for achieving immeéiate
athletic parity Forkstudents of both sexes. Also, i; must be able to demonstrate
that it is taking steps,nwith specific timetables for implementation, to overcome

those barriers.

Overall Equal Athletic Opportunity

Clearly Title IX means many things for athletics. But Title IX has been unjustly
accusea of doing evil things to athletics that it will, in fact, not do. Inktestimony
before the Subcommittee on Post Secondary Education of the U.S. House of Representétives,
then - Secretary of HEW Casper Weinberger pointed out what Title IX and its regulation do
not require:

(1) 1t [i.e., the Title I1X regulation] does not require equal aggregate
expenditures for members of each sex or for male and female teams.

(2) 1t does not require two separate equal facilities for every (or any)
sport. .
(3) It does not requnre women to play football with men. - vt v N
()=t will not Fesult in the dissolution of athleLlcs programs for men .
(5) It does not- require equal moneys for athletic scholarships. _
(6) 1t does not require coeducational showers, lockerrooms and toilet facilities.
(7) 1t does FS?'mean the National Collegiate Athletic Association (NCAA) will be

dlssolved and will have to fire all of its hlthy vocal staff.
In the area of athletlcs, Tltle lx poses many complex questlons, but mandates
few. absolute actions by institutions. Indeed, the law and its regulation grant

——institutions—considerable flexibility in developing nondiscriminatory athletic

programs tailored to meet the needs of their students. |t does not require colleges
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to duplicate their men's program for women‘or to offer exactly the same sports in
exactly the same fashion for both w0hen and men. Nor does it equate equal opportunity
with equal penny-for-penny expense. Rather, it requires overall equal athletic
opportunity, with specific athletic offerings being de;ermined primérily by‘the
interests and as}iifies of female and male students.
The overall equal athletic opportunity provisions of Title IX apply to all
sporfs, including contact sports and competitive sports which the institution offers
“on a single sex basis. Also, these equal opportunity requireménts are independent
vof the source of Fuq?[ﬁg for a particular team or athletic program. Hence, the Féct
that a woman's prograé is primarily supported by the women's pBysical education
departmént, while the men's program is primarily supported by student Fees or an

. athletic booster club does not alter the institution's overall obligation to provide
. N g

equal opportunity. It should be kept in mind when complying with the Title~IX
requirement for equal athletic opportunity that the ultimate responsibility>For
providing equa] athletic opportunity lies with the institut{on and its ch}ef executive
officer, not with the individual women's and men's athletic departments.

Title IX allows institutions to ‘Operate separate teams for women and ﬁen for
cdntécf sports or when selectjon for team§ is based on competitive skill. Even when
an institution offers separate teams, however, it must not discriminate on the basis
of sex in providing equipment or supplies, or in any other manner.

The standards for separate teams are somewhat different for contact sports and

JRISRRPR o

noncontact sports. The Title IX standards for noncontact sports vary, depending on

‘whether or not overali athletic opportunities for women or men at the institution

P

have been limited in the past: if an institution has only one team in a noncontact

sport (either'for women or for men, but not both), it must allow the other sex to

e i e OO S RS
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compete for a sport on this team only if overall athletic opportunities ag#ﬁhgwjnstl~

tution for the ''excluded sex' have been "limited' in the past. In making thic détermin- "' 3
{ ’ e
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ation, it is important for institutions to examine athletic opportunities overall, -
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rather than on a sport-by-sport basis. 1f, for example, an institution has only a

"men's'' team in a noncontact sport (such as track), it must allow women to compete

for a spot on this team if overall (not just track) athletic opportunities for women

‘at that institution have been limited in the past.

.

For contact sports (such as football) an institution may prohibit a woman from

trying out for the “men's” team, even if overall athletic opportunities for women at
the institution have been limited in the past. Similarly, a man could be prohibited
from trying out for the women's basketball team (since the regulation defines basket-
ball as a contact sport), even if he zould show that the overall athletic opportunities
. for men at that institution had been limited in the past. The T.tle IX regulation
~ defines contact sports as boxing, wrestling, rugby, ice hockey, football, basketball
and ''other sports the purpose or major'aetivity of which involves bodily contact."
Sports such as softball and baseball are not contact sports under Title IX. S -

Student Interest and Ability: The Touchstone of Athletic Compliance

1

"Whether the selection of sports and levels of competition effectively ac;omodate.
the interests and abilities of members of both sexes" has become the touchstone of
institutional compllance with the '"equal athletic opportunlty“ provisions of Title IX.
Hence, both in determlnlng what afhletlc opportunities to offer women and men, and in
being able to justify differences between wemen's and men's programs as nondiscriminatory,
in;titutions must have some reliable measure of what the athletic>“interests and abilities
of students" are. . e e

Although the Title IX ''Sports Memorandum' states that institutions ''should draw
upon the broadest possible base of information' in determining student interests and

Y

.abilities, neither the memorandum nor the regulation mandates a specific method or

process for conducting the evaluation. AlthoUgh the process should be comprehensive,
institutions should keep in mind that they are not required by Title 1X to satisfy all
of the real or imagined athletic interests or abilities of all students. Nor are they

required to make exactly the same sports or opportunities available. Rather, Title IX

requnres them to satlsfy the |nterests and abilities of women to the same degree as they

e e
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satisfy the interests and abilities of men.

The Funding of Athletics

There is perhaps no other area which is as widely discussed and little understood
as the funding of intercuilegiate athletics. Entirely apart from Title 1X, many
institutions are now taking a closer look at tHéir athletic Sudgets because of
inflation, rising costs, declining student of spectator interest and/or declining
student enrollments. In his 1974 report on. intercollegiate athletics to the
American Council on Education, George Hanford reported that there fs only '"a small
and statistically insignificant positive relationship“ between the institytian's
success in athletics and its success in securing‘state appropriations. Indeed,
um”the impact of winning teams on the financial disposition of legislators is virtuélly

imperceptible." Similarly, '"it appears that private colleges_thaf have deemphasized

or abandoned Fdotbali have not seriously suffered from loss of alumni Finahciél>SUpport.“
Al though whé;her or not a sport makes a profit is clearly not the standard for

determining equal opportunity, a great deal,of.specu]apion about the ''profitability"

of the so-called ''revenue producing'' sports has accompanied discussions of Title X

and athletics. For example, in teStiFying before the Senate Subcommittee on Education,

Donna Lopiano (director of intercollegiate athletics for women at the University of

Texas) provided the following insight into the economics of big time college athletics:

Let's take a closer look at [University of Texas'] $2.4 million men's
athletic program which is often considered a prime example of an athletic
program suppor ted through income derived from big-time football. Believe it

or not a good case can be made that football at the University of Texas at
Austin under one of the finest football coaches in the country is not even
profit making. When the cost of administrative and support personnel

salaries, coaches salaries, wages, operating expenses, scholarships, utilities,
public relations, office supplies, telephone, salary benefits, insurance,
maintenance, programs, cheerleaders, band, astroturf and allocation for budget -
adjustment costs are taken into consideration the $1.6 million in revenues
solely produced by UT football are also solely spent on that same football
program which costs approximately $1.6 million to run. If you go one step
further in the assessment of costs to the University and consider the
amortization of a 75,000 seat stadium, football is costing the University of
Texas a great deal more money than the revenue it purportedly generates.

We may then conclude that the total athletic program is not dependent on
revenues derived from football gate receipts but is either dependent on $450,000
in income which is derived from an optional $20 student fee which provides

8
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free admission to all athletic events or from the money the University provides
for capital expenditures which in turn frees other monies for operating expenses
utilization. What on the surface gives the illusion of profit or net income,

is nothing more than cash flow being used for operating expenses. It all
depends on how you wish to interpret the data. We.know that we can use statistics
to support almost any proposition. What | am suggesting is that the Tower
Amendment [regarding the ''revenue producing' sports] has found it convenient to
maintain the myth that big-time football and basketball are not only revenue
producing, but profit making enterprises which support all other teams in the
athletic program. To accept this assumption as valid would be a grave error.

We are simply not used to perceiving University support via capital expenditures
as a cost factor in our programs.

The Title IX regulation's coverage of athletics is.prem}sed on the assumption
that an institution can provide equality of opportunity without exact equality of
expenditure. The regulation makes clear that institutional compliance with the
Title IX standards in athletics does not demand dollar-for-dollar matching expendi-

tures for each sex. (Nor, for that matter, does the regulation forbid an institution

from i%plementing a dollar~for-dollar standard on its own.) Rather, the opportunities
provided for women and men are the major criteria for determining whether or not an
institution is providing eqqal athletic opportunity under the standérds set forth in
the Title IX regulation. While the Title IX regulation explicitly does not require
equivalent expenditures for each sex, disparities in expenditures may be one factor
in determining whether or not opportunities are equal.

In evaluating inequities in opportunity which result from inequities in funding,

institutions should keep in mind that they must compare.the total women's program to

the total men's program. That is, all male sports (including basketball, football and

-

other so-called ''revenue producing' sports) must be compared with all female sports

to determine if, overall, the institution is-providing equal opportunity. In assessing

whether an institution is complying with the athletic provisions of Title IX, the so-

called ''revenue producing'' sports and funds derived from private sources are considered

in the same manner as other sports and funds. Also, contact and noncontact sports are

evaluated together, not separately, in all equal opportunity comparisons under Title IX.

The process of undertaking and completing such an analysis is not likely to be

simple. At many institutions the funding of athletics is intricately interwoven with

RJ}:  ;;f - | o : P 9 3 .
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the funding of other aspects of the institution and on many campuses the sources of
funds for the women's athletic programs are dramatically different from those for tHe
men's program. For example, funds for athletic activities (for women and/or men) may
come from student activity fees, a line item in the institution's budqet}"é special

appropriation from the state legislature, revenues from television or radio coentracts,

.athletic booster clubs, institutional athletic foundations, earmarked contributions,
acsessments of students for ''capital improvements' (e.g., an athletic stadium), ticket
sales or the institution's physical education budget. Although the different funding
patterns are practically limitless, it is important to remember that the source of
financing is not relevant in determining an institution's coverage by, or compliance
with, Title IX.

Similarly, the level and patterrn of expenses for women's and men's sports often
differ greatly, even within the same institution or for the same sport. In George

-~ Hanford's 1974 study for the American Codhcilﬂdh Education, hé%éstimated that the

average budget of women's departments was equal to only two percent of the men's
Budgets. Although the budgets for women's athletics have generally increased some-
what since then, they still clearly lag far tehind the budget; for men's athletics
on most campuses.

In short, although money is ndt Title ix's measure of equality, an institution
must look at where its sports money éomes from and goes if it is to meaningfully

evaluate equal opportunity.

EQUAL ATHLETIC OPPORTUNITY ISSUES UNDER TITLE IX

If Title IX doesn't define equal opportunity in terms of money, how does it
describe equal opportunity? Although the guidance in the Title 1X regulation regarding
this is far from perfect, it does specifically state that institutions must look at
a number of specific areas in assessing whether or not their athletic programs comply

with the law. For example, a separate section of the regulation addresses standards

N

for equal opportunity regarding athletic séholarships and other financial aid.

190
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Additionally, an '“athletic laundry list'"'spells out specific areas thaf will be con-
sidered in determining equa! opportunity:

® The provision of equipment and suppiies;

° Schedulinngf games and practice time;

® Travel and per diem al lowance;

o Opportunity to receive coaching and academic tutoring;

® Assignment and compensation of coaches and tutors;

° Provisionvof locker rooms, practice and competitive facilities;

& Provision of medical and training fécilities and services;

' @ Provision of houéing and.dfning facilities and sérvices;

e Publicity. |

Although the athletic laundry list may at first appear to be comprehensive, it
does not include all factors which might affect equal athletic opportunity for women
énd’men in any given.institution. The enumeration of items on the lauhdry'list ié
not intended to limit the institution's consideration of eqgual opportunity to those . S~
areas only. |Indeed, HEW's Office for Civil Rights might well consider other factors
or items during a particular complidnce investigation or review. These fother factors'
include:

® Recruiting athletes

® Awards and recognifion for athletic excellence

..® Other benefits and services to athletes
‘'® Other support services for the women's and men's programs

e The relative roles of women and men in the administrative structure, in
athletic associations and in developing athletic policy

e And, last but not least, issues related to employment of persons running
athletic programs for women and men must be considered.

Let's take a closer look at some of these issues.

Financial Aid to Athletes: Athletic Scholarships

Title IX does not address the desirability of providing financial aid to.athletes

e | . 11
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per se. However, many institutions are finding that their efforts to reconcile the
often widely different practices and philosophies of their women's and men's athletic
departments will lead them to reassess the overall role of athletic scholarships in

their institution. As a result of this type of assessment, some institutions are

“substituting scholarships basedvon‘”need” for traditional "athletic ability"
scholarships, pointing out that basing financial aid on need is one way to assure
nondiscrimination. Need based scholarships for both women and men have also been
advocated as a way to reduce the cost of extensive intercoliegiate athletic programg.

Title IX does not require institutions to duplicate their men's athletic financial
~aid program for women. Nor does it deny individual instituﬁions the flexibility to

develop their own women's and men's athietic programs, as long as the institution's

in a meaningful way. Title IX compliance regarding athletic financial aid is determined

by the totality of the financial aid available to participants in the women's and men's
athletic programs, rather than by the specific aid provided to each student or in each

sport.

Hence, Title |X apparently does not bar somewhat different forms or amounts of
financial aid awards to individual female and male athletes, as long as the totality
of this aid provides ''reasonable opportunities to members of each sex in proportion

to the number of students of each sex participating' in intercollegiate athletics.

The criteria for the award of athletic scholarships may légitimately vary for women's U7

and men's athletics, as may the sports in which scholarships are awarded, so long as

the overall effect 'is not discriminatory. .Title IX may also permit an institution to - -

offer separate atbletic scholarships for sepafate female and male teams, as long. as
it also a;sures overall equal opporthity for both sexes (i.e., ‘'reasonable opbdrtunj:iési
for guch awards for membérs of each sex in proportion to the number of studéntS‘oF ga¢ﬁi?
sex in.proportion to the number.of studénts;o% each sex participating" in'intefcoffégiépé

‘ij‘a;h‘lgtics_)f | L 12
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Financiaieafd to student athletes varies enormously from institution to inétitutien.
1F9k-example, at some institutions the men's athletic department may have total control
_;'ovaz the award of athletic financial aid to men, while financial aid to women athletes
:kis handled through the college financial aid offi Oy the‘soutce‘ot funds

~for athletic financial aid varies enormously. I o' :ges this aid is a part of

athe general institutional scholarshipﬁgund and does not appear in the athletic budget

“ "

,Jat all; in some. colleges it IS ‘a llne |tem in the athletlc department budget, in others
iall or part of this a|d comes From a ''booster club' or affiliated ”athletnc cereotatlon”;
c;and in still other institutions this aid comes from several sources simultaneously.
::waile_differences in the source 5% funds for athletic scholarships may make the analysis
1of equal opportunity complex in some instances, the source of financing is not relevant
‘jn determiniag'an institution's coverage by, or compfiance with, Title 1X.

Although many institutions award the majority of all athletic financial aid in

. two sports, male football and male basketball, for Title IX purposes, (male) basketba]l‘_;{i
 a;d teotball scholarships are not treated differently ftom financial aid to othei male
 athletes. Similarly, for financial afd purpeses, contaet and noncontact sports cannot

'be treated separately, nor can athletic aid in the so-called '"revenue producing'' sports

‘be evaluated separately from athletic aid in "non-revenue producing'' sports. In
7evaluating whether or not it is providing equal athletic scholarship opportunity

under Title IX, an institution must compare all such aid to women with all such aid

— —

Ei “to men .
In determining or evaluatfng the basis on which to award financial aid to students,
institutions should also pay apecial attention to HEW's cautnen in the '"Sports Memorandum''
l?; that, if standards for the award of this aid are not ''neutral' in both ''substance'' and
“"application," the institution must use diffetent (and nondiscriminatory) standards for
the award of aid. In measuring 'athletic ability' or "athletic proficiepcy,“ institutiona
~must adopt separate norms or measures for women and men if the application of a single.
standard woald ""disadvantage' women.

ERC 13
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“institution buy exactly the same equipment for women and men, or that it replace

¢

Equipment, SUpElies and. Uniforms
; !

yThere have often been great.differences in thg eduipment, supplies”;h& uniforms
avai]able for wbmen's and men's competitive athletics, even for the same spofté. “In
some instances the lack of equipment ha. had a.“chilling effect' on the4developmeﬁ£
of sports opportunities for women. In dthef instances, the luclk adequafe.eqﬁip*
menf has incréased the chance of injury or harm to female athiites. |

 lnstitutions may not discriminate on tﬁe basis oF‘Sex in providing'néce$safy'

equipment, supplies and uniforms. Title IX does not, however, require that an

equioment for women's. and men's teams at exéctlx the same time (even though the

equipment for one sex was worn out and that used by the other sex was_not). Widely

. different standards for buying or replacing equipment for women's and men's teams

would, however, not be in line with Title IX.

Scheduliﬁg of Game and Practice Times, Séason Length, and Number of Games

The inability of women's teams to practice and compete can, perhaps more than
other factors, dry up burgeoning "interest'" in athletic competition by women. 0f ten-

times the women's teams have been '‘allowed' to use game and practice facilities ohly
‘ g

when the men's teams did not want to use them. For example, women's teams have often

beeh(séhedule& to practice.or compete at inconvenient times or ”off hours' in order

to leave the most desirable facilities and times ''free' for competition by men;
Moreover, male teams have sometimes been permitted to have longer practice sessions

or seasons at the expense of either practice or competitive opportunitie; for the
women's teams. Additionally, the process for scheduling games, as well as the degree
of lead time in scheduling games, has often been quite different for women's and men's
teams. -

Travel and Per Diem Allowances

Often the améun; of travel, the mode of travel, the amount of money allocated
for food and lodging, and the source of these funds have been..strikingly different
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for women's and men's teams. For exemple, women's baskefball teams have sometimes‘
had to provnde their own transportatlon and pay for their own meals when traveling,
while thelr male counterparfs have traveled first class across the country at the
lnstltqtlon S expense.

'n determining whether or not it s providing equal opportunity in this area, an
lnstxtutlon must first examine--the per diem " 2ds being allocated for meals and lodging
to various female and male teams. Ther it i eeessary.pg;examiﬁe the trave] patterns

of different teams (i.e., the distances traveied and the number of trips) to determlne

if differential schedullng decisions are having the result of providing unequal oppor-'

tunity on the basis of sex.

t ammmee

Opportunity of Students to Receive Coaching

While Title IX does not require that an identical nﬁ%ber of coaches be assigned
to women's and men's teams regardless of the nature of the sports or the number of
participants, it does require ''equal opportunity.' That is, decisions about such
items as the number .of coaches per team must be determined by objective standards
(rather than by the sex of the participants in a particular athletic program). ;

Women athletes have often had fewer coaches, coaches with less training, and
fewer ''coaching hours'' than their coueterparts on male teams. Also, women's teams
haxemgenerally not beee afforded the same level of 'assistant coach' support as the
men's teams. \

Since programs for female students are run primarily by women (and programs for
male students are run primarily by men), there is often a close relationship between the
opportunity of female students to receive coaching and the opportunities afforded women
coaches. However, the sex of a person cannot be used as a justification to deny
students the opportunity to receive coaching. .1£¥

Academic Tutoring and Other Academic Services

~Some institutions provide academic tutoring and other services to assist the

student athlete ecademfcelly.ﬂyln'some institutions these services have treditionally
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been available to male athletes (generally football and/or basketball players),
but not to female athletes. In some instances there has been sex discrimination
against the tutors or persons prbviding these services.

Facilities: Locker Rooms, Practice and Competitive Facilities

Women athletes have often been treated as second class citizens in terms of .the
facilities which the institution has provided to tﬁem. In the past it has been comnan-
place for the old gymnasium to ! ir: ' to the women and for wonien's teams to have
fewer and less desirable competitive, practice locker and shower facilities. lﬁ'some.

, instances the lack of bathroom, shower or locker facilities (or the lack of supefvfsion
in these Facilffies) has been used as a justification for denying women equal opportu-
nity in athletics or in other areas. Althdugh single sex use of these facilities is
permissible, it is not similarly permissible to use this lack of Faciiities as a
justification for discrimination. -

Under Title 1X all facilities must géneral]y be available witHOuw¢$j3criminatimn
on the b35i51gfwﬁ§§;kagfhﬁimrmumw’ toilets, showers.and other facilii® s available:
to women and men must be comparable.va close inspectionvof the facil#ties which
women's and men's “teams use, z=wwell as a careful analysis of the ac;eg;.of\each
female and-male team to various Fécilitiesuand any reiated service;,~is necessary
in order to assess whether or not therg“is discrimination in this area.

Medical, Health and Training Facilities and Services

Institutions sometimes provide special medical and/or training facilities and
services to athletest_ Often, hmwever, these services have been preferemtialily
4vzilable to certain male teams., For example, the institution's student health
service may provide ''fres' radTim] care to the male (but not the female) basketball
twam or the male (but not the ~male) team may be provided with special health
‘insurance.

Institutions must look closely at all medical and health insyrance, the avail-

;‘_ébiifty of (and services provided by) trainers, services provided to athletes by the

g
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college health service, and medical requnrements and provisions to determnne ‘the:
institution is providing equal opportunity.

Housing and Dining Facilities and Services

Some institutions have provided male athletes with special housing and/or dining

services and facilities. In some-instances living in "athletic dormitories' is a

condition of receiving athletic scholarship assistance in certain sports and occasion-.

ally athletic departments actually operate or awn housing or dining facilities specifi-: =

cally for athletes,

Such special athletic housing and dining facilitfes are generafly unique‘to'certain ‘
male sports. On most campuses female athletes use the same housing and dining facf]itiés;
available to non-athlete femaie students.

An institution will need to ex-"ine & mumber of @spects of housing and dining
services and Facilifies to determine i ¥ tihose availabﬂe to Famale athletes are comparabile
to those available to male athletes. &rwxmder,toidetermine this, an:ﬁnstitutjon would,

for example, wish to first determine it any athletes receive any special, different or

preferentral treatment regarding eitker housing or d|n|ng servnces or Facnlntles I £

'some or all athletes are treated differently in this regard, it is then necessary to

evaluate and compare in some detaii-'the services .and facilities available to female and

male athletes to determine how best 4o provide equa:l opportunity.

. Publicity and Public Relations Serviuas
Some institutions provide publicity &nd/or public relations services for athletic
teams. Al though these efforts and srvipos have.traditional]y been awaiilable to male
teams, but not to female teams, a number of institutions,hava begun tc:iprovide these
services to femaie teams in the last few wusrs. |

Recruiting Student Athletes -

Title IX links the recruitment process to admission results. Hence, those

_-institutions which are exemp t from ithé Titlke 1X requirement not to discriminate in -

-

5xf;adm'55'°”5 (such as ;private, but not publiz, undergraduate co]léges) are similarly .

ne
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o exempt from Title 4X"é deVT%Tons”reBetafné ﬁbndiéétfm?hétor? recruitmehtla
The Title‘fX‘?egﬁ1étf6h“5116W§3fh;t7tﬁtiens (fhclddihg those govethed by
the admissions proyiéiohs of fft]e{1&)w58;e-tTexfbiiity fh the:specifie recruitment
process and procedures they-usefﬁégifgnéiegﬁtheferFéifueffecteoF Fecruitment efforts "
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on the admission”of “Women ‘and mén~is not d scrlmlnatory IF however the recruit-

coniaet?
ment process”ledd§ o disc 1hgt ory admlss:ons or if any admnssuons crlterla (|nclud-

o, &

ing athlétic“abil ity hESEQ’ﬁdPspropoHt

hately adverse effect' on the basts of sex
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then-covered“instititions would’néed to Fevise the” recruntment process and/or the
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admissions -criteria.

Other Benefits and éekaceﬁfb(Sthdeﬁtﬁﬂthfetes

The rahge'bf’6thefdsepvfée;'endﬁéehe¥ﬁtehWhiehJEFeldccaéfdhellyjprd;fded;teA;eﬁe‘
or all student éthfetegfﬁeEe&teﬁéfte?waﬁeeVehrnedheedwedhiséfeh tehethietfe eVehts;
eriority use of eamﬁusifebﬁegtiﬁﬁéﬁTteeTlftiesﬁ the aveflaﬁflity of bands aﬁd/et e

cheefleaders”Fdf“gEheé1ehd”rafTﬁe§i{H;eterehtfaJ'or different employment eppottunjthE:n
”obportUnitieé"to‘ﬁureheeeldvgréf{9“[1teﬁg${gﬁghiSgijeeketéfet;jewelfy); ejfgibf]ft§>Fdr"
membershlp invarsity clubs 1aundry or ‘maid’ servnce, etc

" where such services and benefits”éfe'effered; they are éeneral]y available toimale
1eathletes mqte readily than to Femgfeﬂéthﬁeteel“lﬁ“evafhétihg'ft‘ithfe”h}onﬁﬁéé equem

ethletic opportunity, an instftutieh#ghéh]dhevelJate~these “Ffinge“ behefiteietlthef
athletic progfam,hihLaHdétﬁoh%taﬂthewakfeet'dffehihgekof the-Womeh's and meh?e‘program.

A special note is THJBFHeF)fe§3F8fh§“a eeuple of these ''other services and benefits.'
,Although‘preferehtjéﬁ’emﬁlbyﬁeﬁt;oﬁEE?%unitfés”Fe} éll‘etudent-athletes are not pro-
hibited by Title iX, an'ifstitution would not be in compliance with either thefehﬁloxmeht_
;ptovisions:of Title‘|X‘6F’éiﬁe¥‘Té§é}éi'15&5 if it ﬁro&fded empTeYhehttobbortunfties
eifferentiaily tq%fehéle Ehé ma1é“é%hié£é§’bécausé of their sex. Adaftiohally, eqhal

opportunity for 'such areas as bands and cheerleaders shoUId be evaluated in“two'fespects:
Ce

fces or allled actlv:tles for both women's . and men 'g

T

-Flrst, the avallabulnty of these sei

1,athlet|c events and seCond the opportunttles thCh students of ‘both'isexes have to
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participate in these allied activities. (For Title IX purposes, participation in

these activities is covered by the Title 1X requirements regarding extracurricular

activities, not by the athletics section of the regulation.)

Other SUEEbrf Services for the Women's ‘and Men's ProgFams

The "'support services' available to an athletnc program can have a substantlal

‘impact on the extent and quality of the athletlc oFFerlngs ‘for women and men. The
coach of a woman's athletic team cannot be.reasonab]y expected to match the performanée
. of her male counterpart if she and he have access to widely differeﬁt»support serviées,
For example, the energy or time.she and he can devote to coacﬁfng is certainly not
equal if she musf type and file her own:letters (while.he has a FJ]] time secremary);"T'
if she must walk three blocks to-.use a xerox-machine (while he has one in histfFice),
i f-she haﬁ to wait two weeks to have her team's schedule duplicatea through the
uniQers1ty's publicatic department (while his teams havg top priority), i f she must
keepithe athletic program's financial records (while he hés.an accountant to do’this),
and if she must scout opposing teams (while he has a paid full or part time scout).
While the disparities at many institutions are not this great, . these examples serve
to illustrate how the presence or absence qf’support services can affec: the overall

scope and adequacy of athdetnc opportunntles for women.

Admlnl;tratlve Structure. of Women's and Men's -Programs

At present the majority of colleges operate their women's and men's athletic

programs separately. Often these departments are qui;eldifferent in philosophy,

-emphasis, structure and historical development. While these two tradiIions are not

necessarily contradictory, they have often led to the dem&lopment of programs for

women and men in the same #nstitution whlch are strlklngly dlfferent Title 1X does
not defirie these differemess=as inherently discriminatory. The overall provision of
equal opportunity is whatmetermines whether or not an institution's athletic.sprogram N

is in compliance with Titke IX. Title IX permits institutians to maintain multiple

- “administrative structures:so long:as these structures do mamblégd‘té dféériminatoryj” 3

G:.
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programs or discriminatory employment opportunities.

In order to assess overall equal opportunity, however, it is necessary to examine
the organization and scope of women's and men's.athletfé proaréms closely. Widéjy
divergent s;fuctures, responsibilities and opportunities may require that an institution.
realign the administrative structures of its women's and men's programs.
| Many women in athletics are-concerngd that a merger of the administrative structures
ror women's and men’s athletics would mean submerger. They fear that wdmenlwould both

..be demoted to ''assistants to the athletic director' and lose whatever control they now
[ _ Y

have over women's sports. They point to departm=nts which have merged, noting that the

programs and philosophies of .women's athletics-have often lost ground as a result of
fge merger. They also draw analogies between thair current situation and’what happened
T to many black educators when they were demoted or terminated when black and white
school systems were ‘desegregated after the passage of the 1964 Civil Rights Act.
I f, however, anminstixﬁtionﬁﬁs exploring~merginq‘the administration of the women's
and men's athletic programs the ''Sports .Memorandum™ notes that it must undertake a
iﬁ ‘comprehensive study to ‘''assess the effects on'employees” of the proposed change.
‘Additionally, the -institution should théoroughly explore the possible 'adverse effects'
of merger on the athletic'opportunities for womén students and the programmatic..values
é;_ and phiiosophy of the women's énd men's programs.
in conducfing this assessment, an institution should solicit the views and advice
of female and male administrators and athletes, as.well as other institutions which have
Facea similar questions. Then it should develop a comprehensive written and publié
implementatiom plan and schedule periodic reviews of the plan to assure that the rights
of women (or 'men) are'not compromised. |f any change in administrative structure has a
""disproportiorately adverse effect' won womeﬁ, it would violate Title tX.
Examples of changes which woulc have a ''disproportionately adver;e effect' on
1'women might include the following:‘ i'f merging the @dwinistration of the women's and

- men's .programs resulted iw the automatic demotiom ©f the current women's.athletic director -

N;,'gglef,WK
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to ''assistant director'; if women as a group were>fired, demoted or otherwise in a
less favorable employment position as a result of the merger; if merger nesultea in
fewer jobs in coaching or athletic administration for. women; or if the prac:izal effect
of merger were to require women to accept the ‘male model' of athletics.

If =+ instftutfon retains separate administrative structures far women's and men's

athletics, it should evaluate these structures to determine if they provide equal

employment opportunities regardless of sex and if such factors as tieir role, resources
and access o top administration éré relatively equal. In a number of institutions

the adminiszrators of the women's program do not have the same suppocrt sérvices, access
to- the presizfent, etc. as the administratofs of the men's ﬁrogram,

Athletic Associations and Sports Governing Organizations

Currenz%ylﬁhere are different national associations governing interco]fegiate
competition-for women's and men's athleticsfw‘fhe same reasoning that HEW outlined
in the 'Sports Memorandum'' regarding a&ministrative structurés for the conduct of
iWOﬁehfs and men's athletics cén»also be applied to separate athletic associafions
‘governing women's and men's athletics. That is, "institutions are not precluded"
from participating in éuch separate associations if any separate women's and men's
athletic teams exist, and proposed changés in these affiliations should: be carefully
assessed to determine the effects on students and employees. The fnterests and.
abilities of female and male studénts, as well ‘as the levels of competition and
'selectfon of sports, should be considered in evaluating any proposed changes in
association, membership or affiliation. Chanées which have a ''disproportionately
adverse effect'' on women should be avoided.

Title IX does not deny individuai institutions the f]exibility.to devellop their
own women's and men's athletic programs, as long as the institution's_EQEEl;program
ensures both women and men an equal opportunity to-compete in athletics in a meaningful

way. However. membership in sports governing associations does not change the institu-

“tion's. obligation to provide both overall equal athletic opportunity to students and

‘@ﬁ,fi;jihw.,
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equal employment opportunity regardless of sex.

The Development of Athletic Policy

Although tﬁe regulation does not directly acdress the issue of sex bias in the
development of athletic policy, it implicftly-acknowledges thé importance of non—
discriminatory policy development to overall equal opportunity by permitting separate
administrative structures for women's and men's sports. |

Perhaps one of the simultaneously least tangible and most important aspects of

equality within women's and men's athletic procrams is the relative power and

decision making authority of the women's and men's athletic programs. In many instances,tff

in part because of the different administrative structures which have grown up around
Pi‘nfﬂ'anrl ST RV R N RV AV N AV AP AV DTS N VTR VeV ARGt R VTR Vot i PV RPTR 1r1\r1\rnr5 VAN LANAN AN AN nr‘jlrlnr‘} |r

separate programs, there are striking differences regarding how athletic policy is

developed and lmp{emented for women and for men. For example, in some institutions,

policy and budget decisions regarding men's athletics are reviewed only by the president,qaf

while policy and budget decisions regarding women's athletics in that same institution

must be approved by one (or several) deans or other administrators.

Because the women's athletic program is often dwarfed by the men's program in
scope, power and decision making authority,.some womeﬁ in athletfcs fear that , ﬁi
immediate merger or the immediate development of a unitary policy for all aspects of
athletics wbuld require them to accept the '"male model'' of athletics, é model which"
some find inconsistent with their athletic practices and/or sport philosophy. Athough
Title IX does not require that institutions develop athletic policy in exactly ‘the
same fashion for women and men, marked differemces in how po]icheS'aré developed almost

always point to marked differences in opportunities.

Discrimination against women athletic administrators and cozsches: has, perhaps

more strikingly than any other employment discrimination, a dual impact: in addiition
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to discriminating against the woman employee, the woman student suffers as well be-
cause college athletics are often segregated by sex. For example, if the coach of
the women's basketball team also has to coach field hockey and teach two classes,

she cannot be expected to provide the same quallty of coachlng to her Female students

that the coach of the men's basketball team (who coaches basketball full time and has

“thréee assistant coaches} is able to provide to his male students.

It has not been uncommon for women coaahes, administrators, officials and
other personnel employ~d by the women's athletic department to receive less pay
or fewer benefits than “their male counterparts. Although such discriminatory
practices have clearly violated federal (and often state) law, they have not been

m.u;v_m,\q,ilgprfqusﬂ-.y‘,cha.Hefnjgeda,qn,t,hhre&:enat,lmmehe. AP mncr.bterla for.evaluating, hephe\mm,”mm,;t

there is equal pay for equal work‘are the amount of s&ill, effort and responsibility
involved in the job. There have been decisions under the Equal Pay Act‘in which the
courts have, for equal pay purposes, compared the salaries of female and male coaches
in similar, as well as identical, jobs (e.g,, comparing a female softbal] caach to

a male baseball coach). Moreover, if male coaches as a gfoup are conéistéhtlykpafd
at a higher rate than female coaches as a group, the question of a pattern of dis~
cfimination arises. )

Also, the éonditidns of employment have.often been quite different for persons
(genera]ly Qomen) hired to coach women &and persons (generally men) hired to coach men.
For example, the coach of the women's basketball team might also be reqaired to coach
tennis and/or teach in ‘the physical education department, while the coach of the menfa.'
basketball team devoteS'Full time to coaching basketball. '

in the past many athletic programs have followed a policy of hiring only women
to coach women and only men to coach men. Howevet, it is becoming increasingly

clear that such a distincxion is not permissible under the legislation prohibiting

employment discrimination, including Title IX.
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A word ot'caution is in order regarding the criteria which an institution uses
for hiring coaches. Because of past discriminatien and limited opportunities, women
often have not had the same opportunities as men to amass the experience or credentials
which institutions often use to evaluate.coaching preficiency. For exampe, a number
ofiseemingly neutrel criteria (such as p]aying‘on a championship intercollegiate team

or being recommended by a prominent football coach); which may be predictive of coach-

ing success. for men, are not likewise predictive of coach]ng success for women (since
there have been fewer championship events for women and since football coaches are
unlikely to know the women athletes on campus). .Similari]y,hiring ""overqualified"
candidates (e.g., candidates who have>tWenty‘years of ‘coaching experience) may.leed

”J‘““fHé' ‘ATt ot K i ESRY-HaPe coaches, since there have been Few coaching jobs
for women until recently. Indeed, if such criteria were used to make hiring decisions,
they would undoubtedly exclude most women, including many superb women coaches, from
consideration from the job. Using criteria which have a disproportionate impact on
women which cannot be justified by business necessity might well be ruled discrimina-
tory under the various laws prohibiting sex discrimination in employment. Hence,
ihstitutfons,may Have to look for alternative measures which are predictive of coach-
ing ability for women, as well ae men . ‘

Should -it find employment discrimination, an institution must remedy it, whether
by raising the salaries of women to the level of men in comparable jobs, equalizing
fringe benefits or altering job ladders so that women are not disadvantaged. (Note
that lowering, rather than ransnng, salaries to remedy discrimination is not accept-
able under the law.) Even if the |nst|tut|o;Mcan demonstrate overall '"equal athletic

dpportunity” for students, it cannot legally continue emp]oyment discrimination. The

. three year 'adjustment perlod“ that applies to athletic programs affecting students

does not apply to EMPLOYMENT discrimination in these programs.

R
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There are many issues whfch must be éxamined in evaluating equal athlétfc
opportunity. The evaluation and the bhanges required may sometimes be bainful and
may sometimes be expensive. It is important to keep in mind that the pain or the
expense of changing is a direct sign of how great the:discrimination has been in‘the
past; it is a direct sign of the extent to which .women's sports oppbrtunities havé
been subordinated to those of men; it is & direct sign of the extent to whichlﬁgmggb
(and their parents, through tax and tuition dollars) have been subsfdizing.ma]é sporfsj;
for years. | o

We are nbw at a unique moment in history‘~- a moment which all people who Céﬁe,
about our dauéhters as much as our sons can grasp to right inequities of the past‘
The opportunity now exists to rid ourselves of outdated double standards in our

schools -~ to get rid of a mentality that reveres male athletes as ''real men'' and

I
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~laughs at female athletes as biological misfits (who, atlbest, must be taking male
hormones). To get rid of. a mentality that regards women athletes as cut ]itble thiﬁ%f@ |
‘that decorate the gym and hails boy athletes as ''the leaders of tomorrow," | .
The athletic double 5tandard is on its waylout. Women have found that they like
exercise. And wbmen have found that rocking tbe boat is much‘better exercise tbébf

rocking the cradle. Indeed, they have found that exercising‘their rights can help

knock out the wrongs of the past.

Note: Portlons of this paper are patterned after Competitive Athletlcs .In. Search. -
‘of Equal Qpportunlty, written by Margaret C. Dunkle and publlshed by the U S Offlce_f




Athletics

() General. No person shall, on
the basis of sex, be excluded from
participation ‘in, be denied the
benefits .of, be treated differently
from another person or otherwise
be discriminaled against in any in-
terscholastic, intercollegiate, club
or intramural athletics offered by
recipient, and no recipient shall
provide any such athletics
separately on such basis.

(b) Separate teams. Notwith-
stariding the requirements of para-
| graph (a) of this section, a recipient
| may operate or sponsor separate
{e8ms for members of each sex
- | where selectionfor such teams is

- { based upon competitive skill or the
| activity involved is a contact sport,
| However, where a recipient op-
' erates or sponsors a team in a par-
+f ticular sport for members of one
$6X but operates or sponsors no
] such team for members of the other
sex, and athletic opportunities for

| viously been limited, members of
| the excluded sex must be allowed
| 1o try-out for the team offered
. ] Unless the sport involved is a con-

| tact sport. For the purposes of this
-§: part, contact sports include boxing,
‘wresllrng rugby, ice hockey, ‘foot-
-ball, basketball and othet sports the
-purpose of major activity of which
-involves bodily contact, |
- (c) Equal apportunity. A recipient
-which operates or-sponsors  inter-

ramural -atrietics: shall provide

members of that sex have pre-

“scholastic; intercollegiate, club.or

| athletic opportuniy-for mem-
both sexes. ln\delermrnrng‘,}}j f

whether equal opportunities are
available the Director will consier
among other factors:
(i) Whether the selection of sports
and levels of competition effectively
accommodate the interests and
abilities of members of both sexes:

(ii) The provision of equipment
and supplies;

(i) Scheduling of games and
practice time;

(Iv) Travel and per diem allow-
ance; '

(v) Opportunity to recelve coach ,

ing and academic tutoring; -

(v} Assignment and compensa-
tion of coaches and tutors;

(vii) Provision of locker rooms,
practice and competitive facilities;

(vili) Provision of medical and
training faciliies and services;

() Provision of housing and
dining facilities and semvices;

(x) Publicity.
Unequal aggregate expenditures
for members of each sex or un-
equal expenditures for male and fe-
male teams if a recipient operates
0r sponsors separate teams will not
constitute noncompliance with this

section, but the Director may con-'

sider the failure to provide neces-

‘sary funds for teams for one sex in

assessing equality of opportunity
for members of each sex.

- {d) Adjustment period. A recipi-
ent which operates or sponsors
interscholastic, intercollegiate,
club or intramural athletics at the

* elementary school level shall com-

ply fully with this section as. ex-

" peditiously ‘as possrble but in no. .
-gvent later than one’ year. from the
effective daté.of this regulalron A

from September /October 1975

recipient which operates or spon-
sors Interscholastic, intercol-
legiate, club or intramural athletics
at the secondary or post- secondary
school leve! shall comply fully with
this section as expeditiously as
possible but in no event later than
three years from the effective date
of this requlation.

- Physical Education

A recipient shall not provide any
course or otherwise carry out any of
Its education program or activity
separately on the basis of sex, or
fequire or refuse participation
therein by any of its students on
such basis, including health, physi-
cal education, industrial, business,
vocational, technical; home eco-
nomics, music, and adult education
courses. -

(a) With respect to classes and
activities in physical education at
the elementary school level, the re-
Cipient shall comply fully with this
section as expediciously as possi-
ble but in no event fater than one
year from the effective date of this
regulation. With respect to physical
education classes and activities at
the secondary-and post- secondary
levels, the  reciplent shall comply
fully with this. section as ex-

peditiously as possible but in no

event later than three years from
the effective date of this regulation.
(b) This section does not prohibit

grouping of students in physical
education classes and-activities by
abrlrly 8s. assessed by objeclrve.r |
 standards of individual “per- <
formance developed an applred

llomen Coach llaqazr ne

TIEIX SECTIONS APPLYING T0 SPORT

-~ members of each sex-lo the: exle :
.- consistent with this paragraphs an

without regard to sex.

(c) This section does not pronibi
separation of students by sex within
physical education classes or ac-
tivities during participation in
wrestling, boxing, rugby, ice

hockey, football, baskethall .and

other sports the purpose or major.

acfivity of which involves bodrly

contact,
(d) Where use of a single stand-

ard of measuring skil or progress in |

a physical education class has an
adverse ellécl on members of ong-

sex, the recipient shal use appro-
 priate standards which do not have 1

such effect,

{e) Portions of classes rn ele-‘
mentary and secondary - schooks’
which deal exclusively with human-
sexuality mey be conducted In
separate  sessions for boys and:
girls, -‘

Athletic Scholarships

(1) To the extent that a recipient
awards athletic scholarships o
grants-in-aid, it'must provide rea-.
sonable  opportunities: - for such
awards for members of each sex.in
proportion to the number. of stu-
dents of each sex parlrorpalrng i

" Interscholastlc or rnlercollegrale}j

athletics. :
(2) Separate: athletic scholar :
ships or grants-in-aid for. members;j-
of ach sex may be provided: as-
part of separate athlelc teams:

LR o
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